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DIGEST: 

1. P r o t e s t  o f  S e r v i c e  C o n t r a c t  A c t  ( S C A )  
and  wage d e t e r m i n a t i o n  p r o v i s i o n s  i n  
I F B  on  b a s i s  t h a t  c a t e g o r y  o f  e m -  
p l o y e e  t o  work on  c o n t r a c t  was exempt 
f rom SCA c o v e r a g e  is u n t i m e l y  w h e r e  
n o t  f i l e d  p r i o r  to  b i d  open ing .  

2. P r o t e s t  of a g e n c y  r e j ec t ion  o f  b i d  
f i l e d  w i t h  GAO more t h a n  10 working  
d a y s  a f t e r  p ro tes te r  r e c e i v e d  n o t i c e  
of i n i t i a l  a d v e r s e  a c t i o n  on p r o t e s t  
f i l e d  w i t h  c o n t r a c t i n g  agency  is  un- 
t i m e l y  and w i l l  n o t  be considered on  
i t s  merits.  

NonPubl ic  E d u c a t i o n a l  S e r v i c e s ,  I n c ,  (NESI) pro- 
tes ts  t h e  r e j e c t i o n  o f  i t s  b i d  unde r  i n v i t a t i o n  f o r .  b i d s  
(IFB) No. DAKF57-82-B-0091, i s sued  by t h e  D e p a r t n e n t  o f  
t h e  Army, F o r t  L e w i s ,  Wash ing ton ,  f o r  v a r i o u s  i n s t r u c t i o n a l  
s e r v i c e s .  W e  d i s m i s s  t h e  p r o t e s t .  

The c o r r e s p o n d e n c e  p r o v i d e d  u s  by N E S I  i n d i c a t e s  t h a t  
i n  a t e l e p h o n e  c o n v e r s a t i o n  w i t h  t h e  f i r m  a f t e r  b i d  
o p e n i n g ,  t h e  c o n t r a c t i n g  o f f i c e r  e x p r e s s e d  c o n c e r n  w h e t h e r  
a t  i ts  l o w  b i d  pr ice  NESI c o u l d  comply w i t h  i t s  o b l i g a t i o n s  
under  t h e  S e r v i c e  C o n t r a c t  A c t  (SCA) ( 4 1  U.S.C. '§  3 5 1  
seq. ( 1 9 7 6 ) )  and wage d e t e r m i n a t i o n  p r o v i s i o n s  i n  t h e  m. By l e t t e r  o f  A p r i l  28,  1 9 8 2 ,  N E S I  e x p l a i n e d  t o  t h e  
c o n t r a c t i n g  o f f i c e r  t h e  r a t i o n a l e  f o r  NESI's b e l i e f  t h a t  
t h e  c a t e g o r y  o f  i n s t r u c t o r s  ca l l ed  f o r  by t h e  s o l i c i t a t i o n  
were exempt  f rom t h e  r e q u i r e m e n t  of t h e  S C A .  T h i s  l e t t e r  
c l e a r l y  i m p l i e d  t h a t  N E S I  had p r e p a r e d  i t s  b i d  w i t h  t h e  
a n t i c i p a t i o n  t h a t  i t  w o u l d  be  exempt from t h e s e  
r e q u i r e m e n t s .  

On J u n e  9 ,  1982 ,  t h e  Army wrote N E S I  e x p l a i n i n g  why, i n  
t h e  Army's o p i n i o n ,  t h e  S C A  and t h e  p e r t i n e n t  wage de te r -  
m i n a t i o n  were a p p l i c a b l e  t o  i n s t r u c t o r s  engaged  i n  pro-  
v i d i n g  e d u c a t i o n a l  s e r v i c e s  d u r i n g  c o n t r a c t  p e r f o r a a n c e .  
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I n  t h i s  l e t t e r ,  t h e  Army a lso r e j e c t e d  NESX's b i d  a s  
c o n t a i n i n g  a n  o b v i o u s  m i s t a k e  i n  view of t h e  minimum 
h o u r l y  r a t e s  r e q u i r e d  t o  be p a i d  u n d e r  t h e  SCA. The 
c o n t r a c t  was awarded t o  C e n t r a l  Texas  C o l l e g e  t h e  
f o l l o w i n g  day .  

On J u n e  1 6 ,  1 9 8 2 ,  NESI p r o t e s t e d  to  t h e  Army, 
c o n t e n d i n g  t h a t  i t s  b i d  had been  i m p r o p e r l y  re- 
jected.  By l e t t e r  d a t e d  Augus t  9 ,  1982 ,  t h e  Army 
in fo rmed  NESI t h a t ,  i n  v iew o f  i t s  p r o t e s t ,  t h e  o p t i o n s  i n  
t h e  c o n t r a c t  awarded p u r s u a n t  to  t h e  s o l i c i t a t i o n  would n o t  
be  e x e r c i s e d .  However, t h e  Army t o o k  no  s t e p s  to  t e r m i n a t e  
t h e  con t r ac t  w h i c h  had been awarded t o  C e n t r a l  T e x a s  
C o l l e g e  and to  award t h e  c o n t r a c t  t o  NESI as  t h e  l o w ,  
r e s p o n s i v e ,  r e s p o n s i b l e  b i d d e r .  NESI f i l e d  i t s  p r o t e s t  
w i t h  o u r  O f f i c e  on  Sep tember  7 ,  1982,  a s s e r t i n g  t h a t  i t s  
b id  s h o u l d  n o t  have b e e n  rejected and t h a t  i t  s h o u l d  have  
been  awarded t h e  cont rac t .  

T h e r e  are t w o  aspec ts  t o  NESI's p r o t e s t ;  b o t h  are  
u n t i m e l y  f o r  t h e  r e a s o n s  d i s c u s s e d  below. 

F i r s t ,  NESI c h a l l e n g e s  t h e  p r o p r i e t y  o f  t h e  SCA pro -  
v i s i o n s  i n  t h e  s o l i c i t a t i o n ,  c o n t e n d i n g  t h a t  t h e  c a t e g o r y  
of in s t ruc to r s  to  be  employed u n d e r  t h i s  c o n t r a c t  a re  

. exempt  from SCA c o v e r a g e .  O u r  Bid P r o t e s t  P r o c e d u r e s  
r e q u i r e  t h a t  a p ro t e s t  b a s e d  upon a n  a l l e g e d  i m p r o p r i e t y  
i n  t h e  I F B  mus t  be f i l e d  p r i o r  t o  b i d  o p e n i n g .  4 C.F .R .  
S 2 1 . 2 ( b ) ( l )  ( 1 9 8 2 ) .  A l though  t h e  SCA p r o v i s i o n s  were i n  
t h e  s o l i c i t a t i o n ,  w e  have  no i n d i c a t i o n  t h a t  NESI 
q u e s t i o n e d  t h e i r  i n c l u s i o n  u n t i l  a f t e r  b i d  o p e n i n g .  

Second ,  NESI m a i n t a i n s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
erred i n  r e j e c t i n g  i t s  b i d  as  c o n t a i n i n g  an  o b v i o u s  m i s t a k e  
b e c a u s e  t h e  u n d e r l y i n g  r e a s o n  f o r  r e j e c t i o n  was t h a t  pay- 
ment  o f  t h e  requi red  wages a t  NESI's b i d  p r i c e  w o u l d ,  i n  
t h e  c o n t r a c t i n g  o f f i c e r ' s  words,  p u t  NESI i n  a " n e g a t i v e  
c a s h  f l o w  p o s i t i o n . "  I n  r e a l i t y ,  NESI s t a t e s ,  t h i s  is a 
d e t e r m i n a t i o n  t h a t  N E S I  w a s  n o t  a r e s p o n s i b l e  p r o s p e c t i v e  
c o n t r a c t o r  a n d ,  s i n c e  NESI is a small b u s i n e s s  concern,  t h e  
q u e s t i o n  o f  i t s  r e s p o n s i b i l i t y  s h o u l d  have been  r e f e r r e d  
to  t h e  Small  B u s i n e s s  A d m i n i s t r a t i o n  unde r  t h e  C e r t i f i c a t e  
of Competency program.  

T h i s  b a s i s  f o r  p r o t e s t  does n o t  a p p e a r  t o  have  been  
known to  NESI u n t i l  i t  r e c e i v e d  t h e  c o n t r a c t i n g  o f f i c e r ' s  
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l e t t e r  of J u n e  9 ,  i n  which  s h e  communicated h e r  d e t e r -  
m i n a t i o n  t h a t  NESS'S b i d  " w i l l  n o t  be c o n s i d e r e d  f u r t h e r  
b u t  w i l l  be  r e j e c t e d  u n d e r  t h e  p r o v i s i o n s  of [ t h e ]  Defense  
A c q u i s i t i o n  R e g u l a t i o n  [ r e l a t i n g  to  o b v i o u s  m i s t a k e s .  ] " 
NESI f i l e d  a " f o r m a l  p r o t e s t ' '  o f  t h i s  d e t e r m i n a t i o n  t o  t h e  
c o n t r a c t i n g  o f f i c e r  by l e t t e r  o f  J u n e  1 6 ,  a s s e r t i n g  t h a t  
t h e  r a t i o n a l e  f o r  t h e  r e j e c t i o n  o f  i t s  b i d  was i n a p p r o -  
p r i a t e  f o r  t h e  reasons w e  have o u t l i n e d  above .  

The Army acted a d v e r s e l y  to  NESI's June 16 p r o t e s t  
when, by l e t t e r  of  Augus t  9 ,  i t  a d v i s e d  N E S I  t h a t  i n  
c o n s i d e r a t i o n  o f  t h e  p r o t e s t  i t  would n o t  exercise  
t h e  o p t i o n s  a v a i l a b l e  t o  i t  unde r  C e n t r a l  T e x a s  C o l l e g e ' s  
con t r ac t  and w o u l d  r e s o l i c i t  f o r  t h e s e  s e r v i c e s  i n  
A p r i l  1983.  T h i s ,  of course,  f e l l  s h o r t  o f  what  NESI 
d e s i r e d ,  which was t h e  award o f  t h e  c o n t r a c t .  W e  d i d  
n o t  r e c e i v e  NESI's s u b s e q u e n t  p r o t e s t  t o  o u r  O f f i c e  u n t i l  
September  7. 

Under o u r  Bid P r o t e s t  P r o c e d u r e s ,  i f  a p ro t e s t  h a s  
been  f i l e d  i n i t i a l l y  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  any  
s u b s e q u e n t  p r o t e s t  to o u r  O f f i c e  m u s t  be  f i l e d  w i t h i n  1 0  
working  d a y s  o f  n o t i f i c a t i o n  of i n i t i a l  a d v e r s e  agency  
a c t i o n .  4 C.F.R. § 2 1 . 2 ( a ) .  We b e l i e v e  NESI's 

NESI o b j e c t e d  t o  t h e  Army's r a t i o n a l e  f o r  t h e  r e j e c t i o n  
o f  i t s  b i d ,  w a s  t i m e l y .  When t h e  Army a c t e d  a d v e r s e l y  t o  
t h a t  p r o t e s t  on August  9 ,  however ,  N E S I  was r e q u i r e d  t o  
f i l e  a p r o t e s t  w i t h  o u r  O f f i c e  w i t h i n  1 0  d a y s  of its 
receipt of t h e  Augus t  9 l e t t e r .  The  p ro t e s t ,  however ,  
was n o t  f i l e d  h e r e  u n t i l  Sep tember  7 ,  c l e a r l y  beyond 
t h e  10-day p e r i o d  p e r m i t t e d  by our  p r o c e d u r e s .  ' 

' J u n e  16 pro tes t  to  t h e  c o n t r a c t i n g  o f f i c e r ,  i n  which 

The pro tes t  is  d i s m i s s e d .  

\ Id-, c. L cT&,L 
H a r r y  R. Van C leve  
A c t i n g  G e n e r a l  Counse l  




